SHARED RESIDENCE 

A NEW APPROACH DISPUTES OVER CHILDREN

What happens when separated parents cannot agree on arrangements for their children?  

When most couples separate it is unnecessary for there to be any Court orders.  The majority of parents manage to work out arrangements amicably.  There is a general principle under the Children Act that the Court should not interfere unless it is in the child’s best interests to do so.  

Gone are the days of ‘sole custody’ to mother and ‘reasonable access’ to father; akin to ‘Macdonalds Dads’.  Instead, an entirely new approach to co-parenting being adopted by the Courts in the form of Shared Residence Orders.  

Since the Children Act 1989 came into force the terminology has changed completely.  There are now Residence Orders (where a child lives) and Contact Orders (defining time spent with the non-resident parent).  There are also defined Staying Contact Orders stating how many nights a child spends with the non-resident parent.  Until around 2004, most residence orders were made in favour of only one parent (usually the mother).  

However, a new wind is blowing and the Courts are starting to make far more Shared Residents Orders than ever before.  These define the time spent with each parent and represent a move away from the old fashioned sole residence order.  

Prior to 2004, Shared Residence Orders were not the norm.  They were rarely made and would depend upon there being “exceptional circumstances”.  There would have to be something unusual about a case before such an Order would be made.

That has now completely changed.  In 2001, the Courts started to recognise that the only real test of whether a Shared Residence Order should be made was whether it was in the children’s best interests.  The Court started to look at the underlying reality and whether the children had two distinct homes; one with mother and one with father.  The landmark decision of A v A in 2004 was a huge victory for fathers.  The Court held that Shared Residence Orders should be made where it was necessary to protect children from the over exertion of parental control by one parent.  The High Court Judge in that case wanted to reflect reality of how the children were dividing time between their parents and also to reinforce the idea that the parents were equal in the eyes of the law. 

In many instances, parents with sole residence orders abuse their position and act as if they are the only parent.  Some see it as a weapon of control and use it to restrict contact with the other parent.  They often use this position to vent their anger at their ex spouse.  To the outside world, the resident parent is often treated as a “full parent”; the one entitled to make decisions and receive information about their child’s health and education.   The non-resident parent (usually the father) can be left feeling like a second class parent, as they receive limited information through his (often hostile) co-parent.  The children’s home with him (and his time with the children) is often considered to be of less importance.  

Shared Residence Orders seek to put an end to that imbalance of power.  A harmonious relationship between the parents is no longer a prerequisite of Shared Residence Orders and indeed a hostile relationship may be a reason for such an order.

The overriding test is always the welfare of the children and each case will turn on its own facts.  The reality of what is happening on the ground in terms of the quality of time spent with each parent is important and should be reflected.  It is not necessary for there to be an equal sharing of time for a Shared Residence Order to be made.

Since 2004 there has been further high profile cases which show Courts are far more willing to make Shared Residence Orders.  These can be influential in hindering one parent’s plans to emigrate or move far away from the other parent within the UK.  

On 1st July 2006 new family law legislation came into force.  This underlines the importance of the relationship of a child with parents.  It refers to the children’s right to know, be cared for and to spend time with both parents and grandparents.  Now, there is a presumption of equal shared parental responsibility unless there is abuse towards the child or violence within the family.  If a Parenting Order provides for shared parental responsibility, the Court must then go on to consider whether the children should spend equal time with each parent.

The new law does not however amount to an automatic presumption of 50:50 shared residence.  The best interest of the child is still the overriding test and also whether it is reasonably practicable for the child to spend equal time with each parent. 

If equal time is not possible the Court must consider whether it would be in the best interests of the child to spend “substantial and significant” time with each parent.  

The Court will also look at the wishes and feelings of the child, the willingness of each parent to promote a relationship with the other parent, both parent’s attitudes and so on. 

Whilst there is no presumption of shared residence with an equal sharing of time, it seems that this is only a matter of time.

This long overdue development can only be in the best interests of children who benefit from a close relationship with both parents.  
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