GAY AND LESBIAN RELATIONSHIPS

The Civil Partnership Act 2004 is now in force and lesbian and gay couples can now register their partnerships.  This will have profound implications for the gay community. 

Whilst the new legislation provides great tax benefits to lesbian and gay couples, there is a downside.  When couples register their partnerships, they will be subject to the uncertainties of our divorce laws.  Both parties acquire financial claims against the other upon the registering of the partnership. If the relationship fails, financial claims can be made and the Courts will take into account the existence of any relevant children, the entire length of the relationship, respective housing and income needs, their resources and their respective contributions.  The Courts have wide ranging powers to order maintenance, capital payments, the sale and transfer of properties and also the distribution of pensions.

Gay and lesbian couples who wish to register their partnerships and protect their finances should consider entering into pre-partnership agreements in order to limit the potential damage and retain some degree of control over what happens upon a breakdown of the relationship.  Although not yet recognised by the Courts as enforceable, these agreements carry weight and can be extremely influential on a Court.

There are also important changes in relation to children, including the ability for one civil partner to acquire Parental Responsibility and to apply for Residence or Contact orders.  It will also be possible for same sex couples who have registered their partnership to apply for adoption.

It is likely the main reason gay couples will wish to take advantage of this new legislation is to limit the impact of inheritance tax.  Lifetime gifts and gifts upon death between civil partners will be exempt from inheritance tax. This is likely to save many couples thousands of pounds. There are also valuable capital gains tax benefits from registering a partnership. Inter partnership transfers will be exempt from CGT.

Other advantages include the treatment of gay couples when one partner dies. In the past, this has led to many acrimonious disputes with the family members who may not accept the relationship. Now, a civil partner may obtain probate and administer the estate. He or she will have the same priority rights on intestacy as a surviving husband or wife. This is immensely important for gay couples.

We have considerable experience of acting for gay and lesbian couples upon separation both in relation to financial and children issues.

