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The Companies Bill has been acclaimed as
a piece of legislation that will significantly
benefit small companies, not least by greatly
reducing the administrative costs - but is your
small company aware of the changes that it
will need to make in order to take
advantage of the provisions?

1) Memorandum

Under the Bill: The role of the memorandum
will be greatly reduced, and will only consist of
a brief statement.

Existing Companies: Any excess information
contained in the memorandum will
automatically be deemed to be provisions of
the articles, including the company's "objects".
Since under the Bill, the company's objects are
unrestricted, this automatic inclusion of the
content of the memorandum may
unnecessarily restrict the company. To avoid
this, the company's articles must be redrafted.
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2) Shares

Under the Bill: Incorporation will not require

a statement as to the maximum authorised
share capital of the company. In addition,
private companies with only one class of share
will be able to allot further shares of that class,
without shareholder approval.

Existing Companies: Unless the articles of
association are amended to incorporate the
new provisions, existing companies will
continue to be restricted by the limit on
authorised share capital and any provisions
regarding the allotment of further shares
contained in their articles.

3) Financial Assistance & Buy-backs

Under the Bill: Rules on financial assistance
have been abolished for private companies,
who will also be able to reduce their share
capital by special resolution and directors’
statements confirming solvency, rather than
by court approval.
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Existing Companies: Such provisions are
subject to any restrictions in the articles,

so to benefit from the changes, the company's
articles may have to be redrafted.

4) Articles

Under the Bill: New "Model Articles” have
been created for companies formed after

the provisions are brought in, which eliminate
some of the complexities of Table A.
Provisions of the company's articles can

also be entrenched.

Existing Companies: Will continue to be
governed by the provisions of the model
articles that were in force when they were
registered. The new provisions can be adopted
by Special Resolution. To entrench information
in the articles, they may have to be redrafted.

5) Directors

Under the Bill:

() At least one "Natural Person” must be
appointed as a director;

(i) The minimum age for a director will be 16;

(iii)  No register of dealings in shares will be
required for directors, their spouses, civil
partners or children;

(iv) No details of other directorships held will
be required; and

(v)  Only a service address is required, rather
than residential addresses.

Existing Companies:

() Must appoint a person as a director if
only a corporate one currently holds
office;

(i)  Directors under 16 will automatically
cease to hold office after 1 October 2008;

(iii/iv) Apply automatically; and

(v) A change of directors' details should be
filed at Companies House if the directors
do not wish their residential addresses to
be on record.

6) Company Secretary

Under the Bill: No company secretary is
required. A director or someone authorised by
the directors can carry out company secretarial
duties.

Existing Companies: The Secretary must resign
from office or will continue to be obligated by
the same duties.
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7) Change of Name

Under the Bill: Newly incorporated companies
can prescribe their own procedure to change
the company name in their articles.

Existing Companies: Must amend their articles
in order to benefit from this.

8) Trading Disclosures

All companies must display their name,
number, registered office address and other
particulars currently required to be displayed
on business letters and other documents, on
all electronic documents and any company
website.

9) Register of Members

All future requests to inspect the register

of members must outline:

(i) details of the person seeking the
information;

(ii) whether the information obtained will
then be disclosed to anyone else; and

(iii) the reason for the request.

The company may apply to the court for an
order barring the request if it can be shown
the purpose given is not a “proper purpose”.

10) Resolutions & Meetings

Meetings: The requirement for private
companies to hold Annual General Meetings is
abolished. Instead, shareholder meetings can be
called for by the directors at any time, or by
10% of members holding voting shares, or by
5% if the members have not met for more
than 12 months.

Without the need for an AGM, private
company meetings are all on 14 day notice
unless otherwise stated in the articles, and
90% rather than 95% of members can agree
to short notice.

Resolutions: The Bill allows most decisions to
be made by written resolution, rather than by
shareholder meetings. Written resolutions can
be proposed by the directors, or 5% of
members entitled to vote. The company's
articles can be amended to provide for a
lower percentage.

Ordinary Resolutions made by way of written
resolution - will only require a simple majority;
and Special Resolutions - will only require

a 75% majority, rather than the unanimity
required under the existing procedures for
written resolutions.

Existing Companies: If the articles require
higher majorities, they will override the
provisions of the Bill. As such, the articles
should be redrafted to take advantage of
the changes.

If you have any queries on the provisions of
the Companies Bill and how they may affect
your company, or how best to adapt your
company to take advantage of the new
provisions, please contact the Ellis Jones

Company Commercial Team on 01202 41400y

S

FORMING

A COMPANY

starting off
e on the
\ /' right foot

v -

Once you have decided that a company is the right medium through which to
run your business, you will find that many agencies advertise “ready-made”
companies for a very cheap rate and forming a company sounds very

easy, but before you start there are some important points to think about.

First of all you must choose a name for
your new company and check whether

it is available for use and that all the words
in your chosen name are permitted - there
are restrictions on the use of certain
"sensitive"” words.

You must decide who are to be the directors
and company secretary for the new company
and where the registered office address is

to be.

You should decide what to include in the
Memorandum and Articles of Association.
These documents lay down how the company
is structured and what its operating
procedures will be. If you have specific
requirements in relation to your business
then you should check that these are
included in the Memorandum & Articles of
Association which can be tailored to suit
your business.

You should think carefully about who will
own the shares and in what proportions.

It is advisable to consider this with your
accountant from the beginning as changing
this later on can give rise to unforeseen

tax liabilities.

You may wish to put in hand specific
arrangements between the new shareholders
who may be making initial investments into
the company to get a new business started.
It is often advisable to draw up a
Shareholders Agreement at the outset to
cover such matters as any restrictions on

the transfer of shares, arrangements for any
loans to the company, payment of dividends,
decisions where unanimous consent is to

be required, what happens if a major
shareholder dies or if the business is sold,
and any other arrangements specific to

your business.

Business premises, their leasing or ownership
and related tax considerations must all be
taken into account, so take advice before
committing yourself to what may well be

a long term arrangement.

If you own trademarks, you will need to
decide whether to keep them in your
personal name, or transfer or licence them
to the company.

Your new stationery, as well as your website
and e-mails, must show the full company
name, registered number and registered
office address, and other details. Check the
full requirements before printing stationery.

Once the company is set up you must put
in hand arrangements to ensure that the
statutory books of the new company and

all company records are kept up to date
and annual returns and accounts, as well as
any notification of amendments of officers
details or the share capital of the Company
must be filed at Companies House within
certain time-scales. Not only will this ensure
that the company complies with statutory
requirements and avoids fines for non-
compliance, but will also reflect well on any
ultimate sale of the business in the future.

Don't forget to tell the Inland Revenue when
you commence trading and, if your turnover
is over the VAT limit, you must register

for VAT.

Remember that if you are to be an employer
you will need to register to pay PAYE and NI,
and will need employers' liability insurance.
There is extensive legislation regarding
employees and it is important to know which
laws apply to your business and to be ready
for forthcoming legislation.

In the words of the old adage - “prevention
is better than cure” - so seek advice before
you take action to avoid problems later on,
so that your new company commences
trading with the correct documentation
and procedures in place - leaving you

free to concentrate on developing the
business, rather than worrying about
administrative problems.




The consequence of this is that any contractual
term that would be invalid and unenforceable
against a consumer on the grounds that it is
unfair, would also become invalid and
unenforceable against a micro business.

Below are two examples of terms commonly
used in business to business transactions that

Football Association
Sues Google for Copyright

Infringement

Courtesy of the Football Association Premier League and US
entertainment giant ‘Viacom', Google has found itself on the
receiving end of lawsuits for copyright infringement from major
rights holders in relation to ‘YouTube.com' twice in the last

three months.

This month the Football Association Premier League has filed a US lawsuit against
Google for allowing footage of Premier League games to be posted on its
YouTube.com’ site. In March Viacom brought a $1billion claim against Google

in respect of tens of thousands of video clips uploaded by users of 'YouTube.com’

in which it claims to own the rights.

These lawsuits show clearly how the law is having to evolve to keep pace with the
way that the internet is now used. The challenge is how to protect the interests of
rights owners when music, video and other valuable copyright protected material
can be shared by millions at the click of a mouse while ensuring that the exciting
possibilities offered by the internet are not stifled by rules and regulations.

could now be considered unfair under the
proposals:

Entire Agreement Clauses

Many businesses protect themselves against
the actions of loose-lipped salesmen by
stating that the customer may only reject
products or refuse to make payment for mis-
description if they do not comply with the
description contained in standard literature.

These terms have been unenforceable against
consumers for some time, on the premise
that consumers are unsophisticated
purchasers, who will spend a great deal of
their money on one off purchases such as
vehicles or construction to the family home
and rely on the presumed expertise of

the salesman.

These terms do, however, tend to be included
as standard in business to business contracts.
Businesses should be warned that these
terms may no longer be valid.

Requirement to make full or a large
proportion of payment in advance

Some businesses, particularly those who take
on high value contracts may ask for a large

The general principles developed so far under both US and UK law are that an
internet service provider (ISP) will not be liable for copyright infringement and other breaches of the rights of others such as libel and defamation
unless it actually knew about the breach or had information that there might be a breach. This is to prevent ISPs from having to monitor all content
posted or access via its service but means that the ISP must remove material if it is informed that the material may infringe a third party's rights.

payment in advance of completing the
contracted works. Although this is a usual
method of reducing the financial risk to the
business of taking on high value contracts,
when used in consumer contracts the DTl has
taken the view that they are unfair as they
leave the consumer with little negotiating
power against sub-standard or incomplete
performance of the contracted works.

It is estimated that micro-businesses
constitute up to 95% of the businesses

in the UK so the chances are that if your
business is not one of them it is supplying
or is supplied by more than one of them.

The proposals are currently undergoing

a requlatory impact assessment, following
which they will be implemented as soon
as practicable.

Once implemented, businesses who deal with
‘'micro-businesses’ will need to review their
terms and conditions with a view to
considering whether they are fair under

the new legislation.

While "YouTube.com' is intended for users' own video clips, the service is being abused to publish clips of TV programmes, films and sporting events
in which the rights do not belong to person who uploaded the clip. Google claim that they are doing everything possible to stop such infringement
while the rights owners allege that Google are allowing it to happen as it is clearly of huge benefit to Google.
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Here are some frequently asked questions on Ellis Jones Debt
Collection Service, Ellis Jones Collect

Q. My company has quite a few customers who have ignored my demands for payment of
invoices. What could you do to help?

A. We can write a letter of claim to each customer for as little as £20 plus VAT. In our experience,
often if your letters have been unanswered you may find that your customers take more notice
of a solicitor's letter.

o

What happens if you do not receive payment following the letter of claim?

>

We can prepare the claim forms to be issued at the County Court. At this stage you pay the court fee
according to the size of your debt and we charge you the recoverable costs only, which are set by the
court. We will be able to tell you exactly what it will cost.

e

Can the debtor end up offering to pay a very low amount each month and take ages to clear the debt?

>

It is possible that the debtor will admit the debt and ask for time to pay but you do have a right to
contest the amount if you believe it to be unreasonable. If the debtor is a limited company the court
may not accept instalments as it is obviously trading whilst insolvent.

e

If the debtor does not pay what action do you take?

>

Once a court has issued a CCJ (County Court Judgment) against the debtor you are entitled to take
enforcement proceedings. These will be discussed with you at the time to find one which is suitable
to your particular debtor. You will be told what the court fees and costs will be.

= If the debtor defends my claim can you help with this?

Yes, Ellis Jones Collect is backed up by the solicitors and legal executives in the litigation department
who can handle the action for you or we can assist you to do the hearing yourself.
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